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PEOPLE

• Duncan Chiu to begin at
Irwin in December.

• C.D. Davies aims to grow
Wachovia’s mortgage
division.

See page 15

THE FIRST & FOREMOST ALERT ON SECOND & SUBPRIME MORTGAGES

PHOENIX, Ariz. – More home equity lenders
are looking at their inner selves to find new
sources for volume.

Data mining and cross-selling were the primary
topics of conversation during the Consumer
Bankers Association’s annual home equity
lending conference held here earlier this month.

As the mortgage refinance boom draws to a
close, fewer homeowners will walk through
lenders’ doors looking for a home loan. Thus,
lenders need to start finding
alternative sources. And soon.
One area that was ignored
during the refi boom was a
bank’s own customer base.

Many lenders are focusing on
piggybacking, or simultaneously
closing a first mortgage and a
home equity loan. Wells Fargo &
Co., for example, has called the
piggybacking strategy critical,
according to Sylvia Reynolds, an executive vice
president for strategic marketing at the San
Francisco-based bank.

Wells Fargo is also combing its customer
roster for homeowners who do not have
home equity loans or lines of credit. When
these leads pan out, Wells benefits: It puts
another loan on its books, and the bank has
found that home equity loans taken out by
existing bank customers have higher utiliza-
tion rates and loan balances than do those
taken out by home equity-only customers.

Washington Mutual Inc. offers home equity
products at the time of mortgage origination,
but it has found that customers are more likely
to buy them after the ink on their mortgage
dries. “Not all new [first mortgage] customers

LENDERS MINE CLIENT LISTS
FOR CROSS-SELLING OPPS

Nov. 27 will not be a day for much thanks-
giving among lenders. At least not in New Jersey.

That is the date that the Garden State’s anti-
predatory lending law goes into effect. The
legislation is expected to have a similar effect on
the marketplace as an anti-predatory lending law
that went into effect in Georgia October 2002.
That is, the subprime lending market is bracing

for a shutdown.

Already a pair of lenders —
NovaStar Mortgage and
Ameriquest Mortgage — have
said that they will not originate
loans in New Jersey once the law
becomes effective. Others, includ-
ing Countrywide Financial Corp.,
Wells Fargo & Co., Accredited
Home Lenders, WMC Mortgage
Corp., and National City Corp.,
had yet to make a final decision on

their operations in New Jersey by press time.

What are referred to as onerous terms of the New
Jersey Home Ownership Security Act of 2002 are
driving lenders back to the drawing board to
reconsider strategy in that state, they said. For
example, under the provisions of the law, lenders
are prohibited from refinancing high-cost home
loans they’ve originated, and there is no cap on
assignee liability on high-cost mortgages.

Announcements by rating agencies that they will
not rate transactions that include certain loans
originated in New Jersey add weight to lenders’
reluctance to continue making loans in the state.
Standard & Poor’s and Moody’s Investors
Service will not rate transactions that include
high-cost home loans and certain covered home

LENDERS TO PLOT NEW
COURSE IN RESPONSE TO
JERSEY ANTI-PRED LAW
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Rules & Regs

Lenders are breathing sighs of relief as it seems
more likely that federal preemption provisions
of the Fair Credit Reporting Act will be main-
tained. But there is continuing concern that
what appears to be the light at the end of the
tunnel could be an oncoming train, in the form
of a Congressional recess.

As well, lenders are poised to continue
keeping secret their risk models for pricing
loans to consumers.

Following the House’s lead, on Nov. 5 the
Senate passed its bill to amend the FCRA, by a
vote of 95 to two. Democratic Senators Dianne
Feinstein and Barbara Boxer, both of Califor-
nia, voted against the bill.

The biggest concern to home equity lenders
now is whether Congress will hash out the
differences in the House and Senate versions
before the legislative session ends, which is
expected to occur by Nov. 21. [Please see chart
for more on the differences.] The current FCRA
preemption provisions are set to expire Jan. 1.

Failure to extend them could lead to a slew of
new state laws that would increase the compli-
ance burden placed on lenders.

Both the Senate and House bills require credit
reporting agencies to disclose credit scores to
consumers upon request. However, the bills
propose no measures that would force lenders to
disclose internal risk-scoring models, upon
which loan rates and fees are often based.

Compelling lenders to disclose inputs to their
credit-scoring models could make it easier for
borrowers to revise their mortgage and home
equity loan applications, said attorney Jonathan
Jerison, of the Washington, D.C.-based law
firm of Goodwin Procter LLP. “Say one score
would be better if you have two years and nine
months on the job versus two years and eight,”
he said. “It could be hard for lenders to catch
that.” Many lenders worry that in the absence of
federal preemption in this case, states would
require lenders to disclose their risk models.
“There is a good basis for this fear because the

CURRENT FCRA

Consumer reporting agencies are
not mandated to issue free credit
reports to consumers.

Lenders are not mandated to
disclose credit score information
to consumers.

Mandates that consumers be
provided with an adverse-action
notice only when they have been
denied credit or rejected for a
creditor’s counteroffer.

Preempts most state laws and
regulations on credit reporting.

HOUSE BILL
Mandates that, upon request,
consumers receive one free report
annually from a nationwide or
regional reporting agency.
A consumers can ask a nationwide
reporting agency for his current or
most recent credit scores. Agency
may charge for disclosure.
Retains current mandates, and also
requires lenders to provide
consumers with adverse-action
notices when information from the
consumers’ credit report affects
the terms of a credit offer.
Preempts all state laws, except
existing laws that mandate a
higher level of credit report
disclosures than required under the
federal bill.

SENATE BILL
Mandates that, upon request,
consumers receive one free report
annually from a nationwide
reporting agency.
Mandates that, upon request,
consumers have their credit
scores disclosed to them by a
reporting agency.
Retains current mandates, and
also requires lenders to provide
consumers with adverse-action
notices when information from
the consumers’ credit report
affects the terms of a credit offer.

Preempts most state laws.

COMPARING THE BILLS
The following is a look at some of the provisions in the current Fair Credit Reporting Act, as well as similar
provisions in the new House and Senate versions.

FCRA PREEMPTION NEARS DEADLINE AS CONGRESS DEBATES CHANGES

Continued on page 9

Fairbanks allegedly
treated improperly.

Under terms of the
agreement, Fairbanks
founder and former
chief executive
Thomas Basmajian
was ordered to pay
$400,000 in redress.

Additionally, the
company is required
to pay $15 million to
cover other fees,
which include the
costs of separate state
investigations.

During a conference
call Nov. 12 to discuss
the settlement,
Fairbanks CEO Jim
Ozanne would not
reveal in which states
are investigating or
mulling legal action.
However, it’s widely
believed that investiga-
tions are ongoing or
charges against
Fairbanks are pending
in seven states, namely
Maryland, Florida,
Massachusetts, Texas
and Michigan, which
is soon to decide
whether to revoke
Fairbanks’s servicing
license in the state.

Continued from page 2

FAIRBANKS
SETTLES  FTC-
HUD SUIT
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issue of disclosure of internal models was hard-fought in
California,” said Jerison, referring to a state consumer
privacy protection law.

While both Congressional bills extend the federal
government’s preemption, debate over other measures —
especially regarding the sharing of customer information by
financial services firms with their affiliate companies —
caused the Senate to delay its final vote.

Maintaining the preemption provision will wipe out laws
like the recently passed California Financial Information
Privacy Act, which gives customers the right to forbid
financial institutions from sharing their personal data with
those banks’ affiliated companies, or with subsidiaries.

Senators Feinstein and Boxer tried to add “opt out” wording
to the California Financial Information Privacy Act but were
unsuccessful. Instead, they were able to negotiate a provi-
sion that allows consumers to prohibit creditors from
sharing their personal information with affiliated companies
for marketing purposes only.

While Feinstein and Boxer believe consumers need more
protection than that provision gives, financial institutions
worry that an “opt out” allowance could disrupt their
practices and operations.

“It would restrict your ability to cross-sell products across
your affiliates, because you would have to give this opt-out
period,” said Jerison. That could spur financial institutions
to collapse operating units into one company, he said.
Though some businesses, such as insurance subsidiaries,
would have to remain separate, he added.

Still, lenders may to have surrender information-sharing in
exchange for the federal preemption.

“It’s a fair trade-off,” said Clark Brinkerhoff, an attorney
with the Federal Trade Commission. “If we’re going to
extend preemption — consumer advocates, some of whom
are real ideologues, are very much against it — maybe now
is the time to add some consumer benefits.”

Whether restrictions that do not appear in the House bill
will be included in the conference report remains to be
seen. “I think it depends on how much the industry will
accept in order to get the state preemption provisions,”
said Jerison.

Continued from page 8
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